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STATEMENT OF QUESTIONS PRESENTED 

1. The question, is, what is the effect of affirmative rejec¬ 
tion of conditions of release, by a felony prisoner, sen¬ 
tenced in the District of Columbia, who is released when 
he has served the maximum term of imprisonment, less 
good conduct allowances! Can conditions be imposed upon 
him regardless of his rejection of the same? 

2. The question is, whether a person convicted of a 
felony in the District of Columbia, and subsequently re¬ 
leased from the D. C. Reformatory at Lorton, Virginia on 
good time allowances by the Board of Parole of the Dis¬ 
trict of Columbia, is subject to parole supervision until his 
maximum term expires, or until the same expires, less 
good time allowances, such person having been convicted 
on J anuary 19,1940. 
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This Certificate of Parole shall not become -operative ^until the following conditions are agreed to 
by the inmate: 
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nor frequent places where the foregoing are sold, dispensed,, .ot used unlawfully. 
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6. That I will ^urrender-to my parole otii&rjmmediately after^release -any motor vehicle license 

which I had in my possession at the time of my conviction and sentence. I will not make any applica¬ 
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8. That I will in all respects conduct myself honorably, make diligent efforts to find and main,-, 
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9. That I will not change my place pf residenceor employmentwiriiou t first_obtaining theapproval 

of my Parole Officer, and that I will keep my Parole Officer informed at all times,as to where I reside 
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and cooperate to the best of my ability with the Board and its Staff. ' I will cairy out the.instructions 
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11. That I will not marry without consulting with and obtaining the permission of the Parole Board, 

nor will I live with any'woman not my lawful wifp. ; , v 

12. That, if at'the time of my release, or at any time during my paitole'terih^ i hin infected Srith a 

social disease, I agree to take regular, treatment, for same and continue such treatment until cured. , > 

13. That I .yill live.and remain at liberty without violating the law and report to the Parole Board 

any arrest or serious ^difficulty in which I may become involved. , ■ 

.._14. I recognize that I .have been released subject to a specified parole plan and that failure of such 
plan in any essential particular may, in the discretion of the Board, be regarded as a violation of parole 
conditions. . 

15. That I do solemnly promise and agree to abide by the foregoing conditions and hereby acknowl¬ 
edge that my failure to comply with any one of them may be considered a violation of my parole for 
which I am subject to. be^returned as a parole violator. • 
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NO. 11,152 

IN THE 

UNITED STATES COURT OF APPEALS 

j 

For the District of Columbia 


GEORGE E. HICKS 
Appellant, 

vs. | 

Curtis Reid, as Superintendent of the Washington Asylum 
and Jail, and Leo Rover, Campbell C. Johnson, and Hugh 
Rivers, as members of the Board of Parole of the District 
of Columbia, 

Appellees. 


UPON APPEAL FROM THE UNITED STATES DISTRICT COURT FOR 

the District of Columbia 

BRIEF FOR APPELLANT 
JURISDICTION 

t 

This court has jurisdiction under the provisions of Tijtle 
28 USCA Secs. 1291 and 1292. | 

STATEMENT OF THE CASE 

On January 19, 1940, appellant was sentenced, in the 
District of Columbia, to one year to eighteen (18) months 
on each of nine separate cases, the sentences to run eojn- 
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secutively. That is, an aggregate sentence of nine to 
thirteen and one-half (13%) years. In June 1949, by 
reason of good time allowances he was released from the 
D. C. Reformatory, at Lorton, Virginia. On March 10, 
1950, he was sentenced, in the District of Columbia, to 4 
to 12 months on each of two charges, the sentences to run 
concurrently, he having pleaded guilty on January 12, 
1950. On February 20, 1950, the Board of Parole of the 
District of Columbia issued a warrant against the appel¬ 
lant for violation of a conditional release, said warrant 
being placed as a detainer against him and served upon 
him in the Washington Asylum and Jail where he is now 
confined pursuant to said warrant. When appellant was 
released in June 1949, he refused to agree to conditions of 
release. 

The concurrent sentences of March 10, 1950, having 
been fully served, appellant is still confined in the Wash¬ 
ington Asylum and Jail under the said warrant. On May 
11, 1951, appellant filed a petition for Writ of Habeas 
Corpus. 


STATUTES INVOLVED 

47 Stat. 696-699, Act of July 15,1932. 

SECTION 4. “—and to remain, while on parole, in the 
legal custody and under the control of — 
until the expiration of the maximum term 
or terms specified in his sentence, less such 
good time allowances as is, or may herein¬ 
after be provided by law .—” 

SECTION 7. “That all Acts or parts of Acts inconsist¬ 
ent with the provisions of the Act are here¬ 
by repealed.—” 

52 Stat. 242, Act of June 6, 1940, amended Section 4 
above by extending the parole period to the 
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end of the maximum term, “without regard / 
to good time allowances.’’ f r 

62 Stat. 865, Act of June 25, 1948; Title 18 IJSCA Secs. 
4161,4163,4164. 

SECTION 4161, 18 USCA. “Computation Generally.” 
(good time). 

“—Ten days for each month if the sentence 
is ten years or more.—” 


SECTION 4163,18 USCA, “Discharge.” 


n 


1 A. prisoner shall be released at the expira¬ 
tion of his term of sentence less the ftime 
deducted for good conduct.—” 

SECTION 4164, 18 USCA, “Released Prisoner; As 
Parolee.” 

I 

“A prisoner having served the term or 
terms for which he shall have been sen¬ 
tenced after June 29, 1932, less good time 
deductions, shall upon release be treated as 
if released on parole, and shall be subject 
fid all the provisions of law relating to the 
l parole of United States prisoners until the 
HsXpiration of the maximum term or t^rms 
for which he was sentenced.—” (Formerly 
Sec. 716 (b) 18 USC 1940 Ed., (47 gtat. 
381). (Act of June 29,1932.) 


STATEMENT OF POINTS 

1. A conditional releasee cannot be compelled to accept 
conditions attached to his release from prison. 

2. A person convicted of a felony, in the District of 
Columbia, on January 19,1940, is entitled to unconditional 
release from the D. C. Reformatory at Lorton, Virginia, 
and freedom from supervision by the Board of Parole of 
the District of Columbia, upon completion of his maximum 
sentence, less good time allowances. 
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SUMMARY OF ARGUMENT 

1. A good time releasee who affirmatively rejects con¬ 
ditions attached to his release from prison, is not bound 
by such conditions and cannot be treated as “on parole” 
upon his release. The word “parole” means a “promise.” 
Since the appellant refused to give his promise, he has not 
give his “parole.” A parole to be valid and binding must 
be actually or tacitly accepted. 

2. Under the provisions of the act of July 15, 1932, (47 
Stat. 696), particularly Sections 4 and 7 thereof, the Board 
of Parole of the District of Columbia was without power 
to detain the appellant after the completion of the maxi¬ 
mum term or terms of his sentence, less good time allow¬ 
ances. 

ARGUMENT 

1. Conditions of release cannot be imposed upon a 
prisoner over his rejection of the same. 

Section 4161, Title 18, USCA, provides for good time 
allowances. Section 4164 provides that a federal prisoner, 
released for good time allowances shall be treated as if on 
“parole.” The general meaning of the word “parole” is 
a release from captivity of the captive upon his promise 
to do or not to do something. In the instant case there is 
the release by the captor, but not the promise of the cap¬ 
tive, hence there is no “parole.** There is no promise that 
has been broken that entitles the captor to retake the cap¬ 
tive. 

Justice Learned Hand, in a dissenting opinion in 
U. S. ex rel Brazier, et. al. v. Comm, of Immigration, 5 F 
(2) 162, 166, clearly sets forth the appellant's position, as 
follows: 
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“—A pardon like a deed must be accepted to be valid 
at all—though acceptance will be presumed if the con¬ 
vict does not reject it. But his consent is necessary, 
for he may prefer to suffer execution than to perform 
the condition.” 

“To be released, to re-establish one’s life in the world 
and then to be retrapped is a vastly different matter 
from enduring at one stretch the pains of full execu¬ 
tion.” 


“An act of grace should not be narrowly construed.” 

In the foregoing case Justice Hand termed the release 
a conditional pardon. It follows however, that if a par¬ 
don may be refused, a parole or conditional^ release may 
be refused. 67 CJS page 609. 

In the final analysis, upon completion of a sentence, 
less good time allowances, the prisoner must be discharged 
under the provisions of 18 USCA 4163. He cannot!be 
treated as if on parole under 18 USCA 4164, upon such Re¬ 
lease, unless he has tacitly or affirmatively accepted the 
“parole.” Since appellant rejected the conditions pro¬ 
posed, a “parole” could not exist. Therefore it follows 
that he broke no promises, as none existed. He was Re¬ 
leased unconditionally and is entitled to his freedom from 
confinement. 

II. The Board of Parole of the District of Columbia 
has no jurisdiction over the appellant. 

The point made here is suggested by In Be Reid, 81 
US APP DC 310, p. 311, footnote 3, 158 F (2) 323. It is 
there noted that The Congress did not provide a uniform 
system of parole for persons in the District of Columbia 
and other Federal Courts, until it passed the Act of Jupe 
6, 1940 (54 Stat. 242). Prior thereto The Congress hpd 
set up a parole system for the District of Columbia under 


i 
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the Act of July 15, 1932 (47 Stat. 696, 697), Section 4 of 
the same providing for a parole period for the maximum 
term, less good time allowances as provided by law. On 
the other hand, Section 4164 (former 716 (b) 18 USC, 
passed by The Congress on June 29, 1932,) provides for 
a parole period for the maximum term of imprisonment. 
In order to conform with the Federal System of Parole, 
the act of June 6, 1940 (54 Stat. 242) amended Section 4 
of the act of July 15, 1932 (47 Stat. 696; 699) so as to 
provide for a parole period for the maximum term, with¬ 
out regard to good time allowances. Section 3 (b) of the 
amendatory act provided that prior felonies were not af¬ 
fected thereby. Senate Report No. 1607, 76th Congress, 
3d Session points out other amendments with a view to 
conforming the parole systems, recognizing that good time 
allowances do cut the parole period under the act of July 
15,1932 (47 Stat. 696, 697). 

Appellant was released from the D. C. Reformatory 
at Lorton, Va., on June 29, 1949, being entitled to release 
by reason of good time allowances. If, for example, he 
had been paroled by the Board of Parole, on June 28, 1949, 
the parole period would have ended the next day under the 
provisions of Section 4 of the Act of July 15, 1932 (47 
Stat 696, 697). Appellees contend however, that a good 
time releasee, from a District of Columbia penal institu¬ 
tion, sentenced prior to the amendatory act of June 6,1940, 
cannot receive the benefit of Section 4 of the act of July 
15, 1932, but must remain under control until his maxi¬ 
mum term expires, contending that Section 4164 18 USC A 
applies. Such a contention is absurdly unjust on its face. 
Is it to be presumed that The Congress intended such dis¬ 
parity between parolees and conditional releases? Upon 
release they are both subjected to the same system of 
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parole officers. It has been conceded that conditional re¬ 
leases are subject to the same parole system as other 
parolees. Bowers v. Dishong, 103 F(2)464, 466. In Zerbst 
v. Kidwell, 304 U. S. 359, 58 S. Ct. 872; 82 L. Ed. 1399,116 
ALB 808, the court makes no distinction between good 
conduct releasees and parolees. In a footnote (1.) the 
court notes that good conduct releasees “are treateid as 
on parole”. 

Story v. Rives, 68 App. D. C. 325 F (2) 182, decided 
before the foregoing cases, in a dicta, came to the opposite 
conclusion upon a theory of penology that does not Seem 
in accord with the intention of The Congress, to treat con¬ 
ditional releasees as parolees. From the standpoint of 
common justice, the good conduct releasee should not be 
subjected to a lengthier supervision than the paroled as 
it is quite possible that he did not seek parole, or that he 
had no family or friends to sponsor a parole. 

1 

Upon appellant’s release he came under the super¬ 
vision of the Board of Parole of the District of Columbia 
only for so long as specified by Section 4 of the Act| of 
July 15, 1932 (47 Stat. 696), that is for the balance of the 
maximum term less good time allowances. Section 4164 
18 USCA being inconsistent with Section 4 of the Actj of 
July 15, 1932 as to length of parole supervision, the Actj of 
July 15, 1932 must prevail. The latter having been spe¬ 
cifically passed for the District of Columbia, its provisions 
should be controlling as against inconsistent provisions of 

I 

the Federal parole laws. In fact, the act of July 15, lp32 
(47 Stat. 698), Section 7 thereof, provides that all acts or 
parts of acts inconsistent with the provisions of said ALct 
of July 15, 1932, are “hereby repealed—”. 
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It is perhaps interesting to note that the act of Jnne 25, 
1948, (62 Stat 854); 18 USCA Sec. 4203 (b) provides that 
the parole of any prisoner sentenced before June 29, 1932 
(the date of the passage of act of that date, 47 Stat. 381, 
Chap. 310, now 18 USCA 4203, (b) 62 Stat. 854, June 25, 
1948) shall be for the remainder of the term or terms speci¬ 
fied in his sentence less good time allowances. Section 3 
of the act of June 29, 1932, 47 Stat. 381 (formerly Sec. 
716 (b) 18 USC 1940 Ed.) provided for a parole period 
until the expiration of the maximum term without deduc¬ 
tion for good time allowances. Subsequently, it was held 
that one who committed a felony prior to the effective date 
of that Act was entitled to unconditional release, upon re¬ 
lease for good conduct, and could not be subjected to parole 
supervision as the Act was ex post facto as to him. U. S. 
ex. rel. Umbenhowar v. McDonnell, 11 FS 1014. To the 
same effect, upon the question of ex post facto, is Lindsey 
et. al. v. Washington, 301 U. S. 397 ; 81 L. Ed. 1182; 57 S. 
Ct. 797. 

Therefor, the act of June 6, 1940 (54 Stat. 242) amend¬ 
ing Section 4 of the Act of July 15, 1932 (47 Stat 696) is 
ex post facto as to one who committed an offense before 
June 6,1940, since the amendatory act increases the parole 
period. 

While the Board of Parole received all the powers of a 
U. S. Parole Board, including the power to treat a good 
time releasee as a parolee, that power was restricted by 
Section 4 of the act of July 15, 1932 (47 Stat 696) to the 
period of the remaining term of the sentence, less good 
time allowances. When that period expired the Board of 
Parole of the District of Columbia no longer had any right 
to supervise the appellant, nor to detain him. 
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CONCLUSION 

Legislation intended to operate as an act of grace, for 
the alleviation of the punishment of the transgressor, 
should be liberally construed in favor of the convicted. 
“An act of grace should not be narrowly construed. ij. S. 
ex. rel. Brazier v. Commissioner of Immigration, (supra). 

Respectfully submitted 

Samuel Bogorad, 

2500 Q St., N. W., 
Washington 7, D. C. 
Attorney for Appellant. 
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APPENDIX ! 

PETITION FOR WRIT OF HABEAS CORPUS 

Your petitioner, George E. Hicks, by his attorney, Sam¬ 
uel Bogorad, respectfully represents to the honorable court 
as follows: 

1. That he is illegally confined in the Washington Asy¬ 
lum and Jail in the District of Columbia. 

2. That he has been so confined since on or about Janu¬ 
ary 8,1951, under color of a warrant of detainer or arrest 
warrant issued by the Board of Parole of the District of 
Columbia, based upon alleged violation of conditions of 
release purporting to have come into existence on or about 
June 29,1949. 

3. That on or about January 19, 1940, petitioner was 
sentenced, in the District of Columbia, to one year to 18 
months, on each of nine counts, said sentences to run con¬ 
secutively. 

4. That on or about June 29, 1949, petitioner was re¬ 
leased from a District of Columbia Penal Institution, hav¬ 
ing served the maximum term imposed upon him, less gpod- 

time allowances authorized by law. 

' 

5. That at about the time of said release, petitioned re¬ 
fused to accept conditions governing his behavior subse¬ 
quent to said release, submitted to him by the Board of 
Parole of the District of Columbia, and has never accepted 
the same in any manner whatsoever. 

6. That on or about March 10, 1950, petitioner was sen¬ 
tenced to a term of 4 to 12 months imprisonment and has 
fully served that sentence. 
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7. That under the law in effect in the District of Colum¬ 
bia on January 19,1940, when petitioner was sentenced as 
set out in paragraph three hereof, he was entitled to an 
absolute discharge from imprisonment or supervision when 
he had served the maximum sentence imposed upon hi™, 
less good-time allowances provided by law. 

8. That said law then in effect, entitling him to an abso¬ 
lute discharge as aforesaid, was the Act of July 15, 1932, 
47 Stat 696,697. 

9. That in view of all of the foregoing petitioner is il¬ 
legally confined and detained, and is entitled to his free¬ 
dom forthwith. 

WHEREFORE, petitioner prays as follows: 

1. That a writ of habeas corpus issue out of this court, 
directed to the foregoing named defendants herein, to 
produce the body of the petitioner, together with the 
cause of detention, in this court, upon a day certain. 

2. That in the alternative, a rule to show cause issue 
out of this court, as to why a writ of habeas corpus 
should not issue in this cause. 

3. That a hearing be had as to why petitioner should 
not be absolutely discharged from detention and custody 
of the defendants. 

4. That upon full hearing he be discharged from de¬ 
tention and custody. 

5. That he have such other and/or further relief as to 
the court may seem meet and proper. 
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STATEMENT OF POINTS I 

1. A conditional releasee cannot be compelled to accept 
conditions attached to his release from prison. 

2. A person convicted of a felony, in the District of Co¬ 
lumbia, on January 19, 1940, is entitled to unconditional 
release from the D. C. Reformatory at Lorton, Virginia, 
and freedom from supervision by the Board of Parole of 
the District of Columbia, upon completion of his maximum 
sentence, less good time allowances. 

RETURN AND ANSWER TO PETITION 
FOR WRIT OF HABEAS CORPUS 

Curtis Reid, respondent in the above-entitled cause, by 
and through his attorney, George Morris Fay, United 
States Attorney in and for the District of Columbia, now 
comes before the court and in answer to the petition for a 
writ of habeas corpus filed herein, respectfully states the 
court as follow’s: 


1. Respondent denies paragraph 1 of the petition. 

I 

2. Respondent denies paragraph 2 of the petition, and 
states to the court that petitioner is presently confined to 
the Washington Asylum and Jail, Washington, D. C. i:or a 
violation of Section 4164, Title 18, U.S.C.A., passed June 
29, 1932, C. 310, §4, 47 Stat. 381, and stating: 


§4164. Released prisoner as parolee 

A prisoner having served the term or terms for 
which he shall have been sentenced after June 29,1932, 
less good time deductions, shall upon release be treat¬ 
ed as if released on parole, and shall be subject t<j> all 
provisions of law relating to the parole of United 
States prisoners until the expiration of the maximum 
term or terms for which he was sentenced. 


This section shall not prevent delivery of a prisoner 
to the authorities of any State otherwise entitled to his 
custody. June 25, 1948, c. 645, 62 Stat. 853. 

Respondent further states that while on conditional 
release under the provisions of Section 4203, supra, peti¬ 
tioner violated the terms of his release by being sentenced 
to terms of four to twelve months each in Criminal Case 
Nos. 35-50 and 36-50, charging housebreaking and larceny, 
sentences to run concurrently; and that having violated the 
terms of his conditional release, granted under the provi¬ 
sions of Section 4164, supra, petitioner is now confined un¬ 
der the provisions of Sections 4205 and 4207, Title 18 
U.S.C.A. which read as follows: 

§4205. Retaking parole violatior under warrant; 

TIME TO SERVE UNDIMINISHED 

A warrant for the retaking of any United States 
prisoner who has violated his parole, may be issued 
only by the Board of Parole or a member thereof and 
within the maximum term or terms for which he was 
sentenced. The unexpired term of imprisonment of 
any such prisoner shall begin to run from the date he 
is returned to the custody of the Attorney General un¬ 
der said warrant, and the time the prisoner was on 
parole shall not diminish the time he was sentenced 
to serve. June 25, 1948, c. 645, 62 Stat. 854. 

§4207. Revocation upon retaking parolee 

A prisoner retaken upon a warrant issued by the 
Board of Parole, shall be given an opportunity to ap¬ 
pear before the Board, a member thereof, or an exam¬ 
iner designated by the Board. 

The Board may then, or at any time in its discretion, 
revoke the order of parole and terminate such parole 
or modify the terms and conditions thereof. 

If such order of parole shall be revoked and the 
parole so terminated, the said prisoner may be re- 





15 


quired to serve all or any part of the remainder of 

the term for which he was sentenced. June 25, 1948, 

c. 645,62 Stat. 855. 

3. Respondent admits the allegations in paragraph 3 
of the petition. 

4. Respondent denies the allegations in paragraph 4 of 
the petition and states that under the provisions of Section 
4161, supra, petitioner’s maximum term did not expire 
until July 18,1953. 

5. Respondent states in response to paragraph 5 <Jf the 
petition that the provisions of Section 4161, supra, impose 
mandatory conditions on the petitioner while he is released 
under the provisions of said Section, and that petitioner 
does not have it within his power to accept or reject the 
conditions of said release. Story v . Rives, 68 App. D. C. 
325, 97 F. 2d. 182, cert denied, 59 S. Ct. 71, 305 U. S.j 595, 
83 L. Ed. 377. In addition, respondent states that peti¬ 
tioner by his conduct in reporting to the parole officer for 
a period of about five months subsequent to his release un¬ 
der Section 4161, supra, clearly demonstrated his aware¬ 
ness of the conditions of his release. 

6. Respondent admits the allegations in paragraph 6 
of the petition. 

7. Respondent denies the allegations contained in 
paragraph 7, 8, and 9 of the petition, and states that peti¬ 
tioner’s release was under the provisions of Section ^161, 
supra, and was in no respect a parole. Story v. Rives, 
supra . 

Wherefore, respondent having fully answered the peti¬ 
tion for writ of habeas corpus, respectfully requests this 
honorable Court to dismiss said petition. 
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FINDINGS OF FACT AND CONCLUSIONS OF LAW 

This cause having come on for hearing on May 17,1951, 
on a petition for a writ of Habeas Corpus and the court 
having considered the petition, the return and answer 
thereto, memoranda of law filed by counsel for all parties, 
and the argument of counsel in open court, the court finds 
the following facts and states its conclusion of law as fol¬ 
lows: 


Findings of Fact 

1. On January 9, 1940, petitioner pleaded guilty to 
nine separate charges of housebreaking and larceny, 
in criminal cases numbered 65049 through and includ¬ 
ing 65057. 

2. On January 19, 1940, petitioner was sentenced, in 
the District of Columbia, to one year to eighteen (18) 
months on each of the nine separate cases, sentences to 
run consecutively. 

3. On June 19, 1949, petitioner was conditionally re¬ 
leased from the D. C. Reformatory, Lorton, Virginia. 

4. At the time of his conditional release, petitioner re¬ 
fused to sign a good time release certificate setting 
forth the conditions under which he was released. 

5. On January 12, 1950, petitioner pleaded guilty in 
Criminal Cases 35-50 and 36-50, to two separate 
charges of housebreaking and larcency and on March 
10, 1950, was sentenced to four (4) months to twelve 
(12) months on each charge, sentences to run concur¬ 
rently. 

6. On February 20, 1950, a warrant was issued by 
High F. Rivers, member of the District of Columbia 
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Parole Board, against the petitioner for violation of a 
conditional release. This warrant was placed as a de¬ 
tainer against the petitioner at the Washington Asy¬ 
lum and Jail. 

i 

7. On January 8, 1951, after petitioner had completed 
his sentences received in said criminal cases 35-50 and 
36-50, said warrant was served on petitioner and peti¬ 
tioner is now confined in the Washington Asylum and 
Jail pursuant to said warrant. 

8. On May 1, 1951, petitioner filed a petition for a 
Writ of Habeas Corpus. 

| 

Conclusions of Law 

1. The District of Columbia Parole Board has al| the 
powers of the United States Parole Board over prison¬ 
ers confined in the penal institutions of the District of 
Columbia, including all powers set forth in Section 
4161 through and including Section 4166, Title 18, 
U.S.C.A. Gould v. Green, 78 U. S. App. D. C. 363,141 
F(2d) 533; In re Reed, 81 U.S. App. D.C. 310,1158 
F(2d) 323. 

i 

2. Conditional release of the petitioner at the expira¬ 
tion of his maximum term, less commutation for good 
conduct was mandatory and the petitioner had no 
choice in the acceptance of the terms of his conditional 
release. Sections 4163 and 4164, Title 18, U.S.C.A. 

I 

3. Petitioner’s refusal to sign a certificate of good time 
release has no effect on his being subject to the condi¬ 
tions imposed by law on his release. Section 4164, 
Title 18, U.S.C.A. 
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4. Petitioner’s sentences of March 10, 1950, operated 
as a violation of petitioner’s conditional release and 
resulted in a forfeiture of his good time deductions. 

5. Petitioner’s present confinement as a conditional re¬ 
lease violator is not an illegal confinement. 

A. HOLTZOFF, 

Judge 

ORDER DISCHARGING WRIT OF HABEAS CORPUS 

Upon consideration of the petition for a writ of habeas 
corpus, the return and answer thereto, and the evidence 
adduced in open court, it is this 5th day of July, 1951, 

ORDERED, that the writ be discharged, the petition be 
dismissed, the request for issuance of a rule to show cause 
be denied, and the petitioner remanded to the custody of 
the respondent. 

A. HOLTZOFF, 

Judge 

NOTICE OF APPEAL 

Notice is hereby given this 7th day of July, 1951, that 
GEORGE E. HICKS hereby appeals to the United States 
Court of Appeals for the District of Columbia from the 
judgment of this Court entered on the 5th day of July, 
1951 in favor of Curtis Reid, as Superintendent of the 
Washington Asylum and Jail, and Leo Rover, Campbell 
C. Johnson, and Hugh Rivers, as members of the Board of 
Parole of the District of Columbia, against said George 
E. Hicks. 
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QUESTIONS PRESENTED 


1. Is the length of time that a conditionally released 
prisoner of the District of Columbia must remain subject 
to the custody and control of the District of Columbia Board 
of Parole determined by the District of Columbia parole 
laws -which provided on the date of sentence that a parolee 
shall remain on parole until the maximum term of the pre¬ 
scribed sentence less deductions for good-time allowances, 
or by the federal statute which establishes the conditional 
release procedure? 

2. Can a prisoner, who is granted a conditional release 
as required by the appropriate statute, refuse or reject 
the conditions which are attached to such release? 
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FOB THE DISTBICT OF COLUMBIA CIBCUIT 


No. 11,152 

Geobge Emmitt Hicks, appellant 


Cubtis Reid, appellee 


APPEAL FROM THE UNITED STATES DISTRICT COURT FOR 
THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE FACTS 

On January 9, 1940, appellant pleaded guilty before the 
District Court for the District of Columbia to nine separate 
charges of housebreaking and larceny and on January 19, 
1940, he was sentenced to serve one year to eighteen months 
on each of the nine charges. The sentences were made to 
run consecutively and the aggregate sentence totaled nine 
to thirteen and one-half years. On June 19, 1949, a^ter 
having served nine years of his sentence, appellant Was 
conditionally released from the District of Columbia Re¬ 
formatory, Lorton, Virginia, even though he refused to 
sign a good-time release certificate which set forth the <pon- 
ditions under which he was to be released. (J.A. 16.) 

Appellant pleaded guilty, on January 12, 1950, to |wo 
more separate charges of housebreaking and larceny] in 
Criminal Cases 35-50 and 36-50. On March 10,1950. he ’jvas 


(l) 





sentenced in the District of Columbia to serve from four to 
twelve months on each charge, sentences to run concurrently 
(J.A. 16). 

The District of Columbia Parole Board issued a warrant 
against appellant on February 20, 1950, for a violation of 
the conditions of conditional release prior to the expiration 
of the maximum terms of the sentences imposed in 1940. 
This warrant was placed as a detainer against appellant 
at the Washington Asylum and Jail and was served on 
January 8, 1951, after the sentences received in Criminal 
Cases 35-50 and 36-50 had expired. Appellant is now con¬ 
fined in the Washington Asylum and Jail pursuant to the 
warrant (J.A. 16-17). 1 

On May 11, 1951, appellant filed a petition for a writ of 
habeas corpus in the District Court for the District of 
Columbia, alleging that he was no longer subject to the 
jurisdiction of the Board of Parole under the 1940 sen¬ 
tences, because he had not agreed to the conditions attached 
to his release, and because he was entitled, under the law, 
to an absolute discharge at the expiration of his maximum 
sentence less good-time allowances (J.A. 11-13). Appel¬ 
lees filed a return and answer (J.A. 13-15). After a hear¬ 
ing, the petition was dismissed (J.A. 16-18) and from the 
order dismissing the petition appellant now appeals. 

STATUTES INVOLVED 

I. The Pertinent Federal Statutes: 

The former 18 U.S.C. § 716(b), enacted June 29,1932, and 
in effect on the date appellant was sentenced, provided: 

Any prisoner who shall have served the term or 
terms for which he shall hereafter be sentenced, less 
deductions allowed therefrom for good conduct, shall 
upon release be treated as if released on parole and 
shall be subject to all provisions of law relating to the 
parole of United States prisoners until the expiration 


1 Appellant has not presented himself to the Board of Parole for 
a hearing on the revocation of his conditional release, although he 
has been notified by the Board that it has been ready at all times 
to proceed. See 18 U.S.C. §§ 4205 and 4207. Cf. United States v. 
Bare, 141 F. 2d 480, 483, cert. den. 322 U.S. 751. 



of the /maximum term or terms specified in his sen¬ 
tence « • • 

The above statute was amended on June 25, 1948, 18 
U.S.C. 4163 and 4164, in the following manner: 

Discharge—A prisoner shall be released at the ex¬ 
piration of his term of sentence less the time deducted 
for good conduct. A certificate of such deduction shall 
be entered on the commitment by the warden or keeper. 

Released prisoner as parolee —A prisoner hairing 
served the term or terms for which he shall have been 
sentenced after June 29, 1932, less good time deduc¬ 
tions, shall upon release be treated as if released on 
parole, and shall be subject to all provisions of "law 
relating to the parole of United States prisoners hntil 
the expiration of the maximum term or terms for which 
he was sentenced. 2 

II. The Pertinent Provisions of the District of Colwrnbia 
Code: 

D.C. Code (1940), § 24-204 as originally enacted on July 
15, 1932, and in effect on January 19, 1941), the date appel¬ 
lant was sentenced, provided: 

That whenever, within the limitations of section 8 of 
this Act, it shall appear to the Board of Indeterminate 
Sentence and Parole, . . . that any prisoner serving 
an indeterminate sentence is fitted . . . for release, 
. . . said Board . . . may, in its discretion, authorize 
the release of such prisoner on parole, and he shall be 
allowed to go on parole . . . and to remain, while on 
parole, in the legal custody and under the control of the 
superintendent of the institution from which the jpri- 
soner may have been paroled, until the expiration of 
the maximum of the term or terms specified in his Sen¬ 
tence, less such good-time allowance as is, or may here¬ 
inafter be, provided by law; and the said board sjhall 
in every parole fix the limits of the residence of gucb 
person paroled, which limits, however, may be there¬ 
after changed in the discretion of the board. 

2 On June 29, 1951, Section 4164 was further amended as follows: 

Released prisoner as parolee —A prisoner having served his 
term or terms less good-time deductions shall, upon releasje be 
deemed as if released on parole until the expiration of the 
maximum term or terms for which he was sentenced less one 
hundred and eighty days. 



The latter part of the above statute as amended on June 
6,1940, now provides: 

. . . and to remain, while on parole, in the legal custody 
and under the control of the Attorney General of the 
United States or his authorized representative until 
the expiration of the maximum of the term or terms 
specified in his sentence, without regard to good-time 
allowance . . . 3 

SUMMARY OF ARGUMENT 

It has been contended on behalf of appellant that the 
District of Columbia Board of Parole should be compelled 
to remove its warrant for violation of parole lodged against 
him as a detainer with the Washington Asylum and Jail 
because (1) the maximum term or terms specified in his 
sentence, less good-time allowances, expired on June 19, 
1949 pursuant to the terms of the parole laws for the Dis¬ 
trict of Columbia in effect at the time the criminal acts were 
committed, and (2) because he was, in effect, uncondition¬ 
ally released by the Board of Parole on June 19,1949 when 
he refused to sign the certificate setting forth the conditions 
attached to his release. 

It is well settled that the conditional release procedure 
is separate and distinct from parole even though a prisoner 
who is given a conditional release is to be treated, for ad¬ 
ministrative reasons, as if released on parole until the 
expiration of the maximum term or terms specified in his 
sentence. The law is also well settled that the District of 
Columbia Parole Board not only has the power but the 
mandatory duty to release those prisoners who have served 
the maximum terms of their sentences less the good time 
deductions allowed by law and to exercise supervision and 
control over such conditionally released prisoners until the 
expiration of the maximum term or terms specified in their 
sentences. Such duty embraces the power to issue a war¬ 
rant for retaking any prisoner who violates the conditions 
attached to his release. 

The date upon which the Board of Parole ceases to have 
control over a conditionally released prisoner of the District 


3 Further amended, July 17, 1947, in aspects not here material. 




of Colombia is determined by the laws establishing the 
conditional release procedure and not by the laws pertilin¬ 
ing to the parole system for the District of Columbia in 
effect at the time a criminal act was committed. The Board 
of Parole did not lose the power to supervise appellant on 
June 19, 1950, as would be the case under the parole l^tws 
of the District of Columbia in effect at the time that the 
criminal acts herein involved were committed. Rather, it 
will retain control over appellant, in accordance with the 
conditional release procedure, until 1953 when the maximum 
term will have expired. 

A parole is granted within the discretion of the Board of 
Parole, but conditional release is mandatory. Any prisoner 
who has served the maximum term or terms of his sentence 
less good-time deductions must be released by the penal 
authorities. Such release, however, is conditional and Rhe 
prisoner who meets the statutory requirements and \|ho 
receives the beneficial privilege required by law canjnot 
refuse to accept the conditions imposed upon him at the 
time of his conditional release. 


ARGUMENT 


The District Court Properly Held That the Conditional Release 
of a Prisoner Who Meets the Applicable Statutory Require¬ 
ments Is Mandatory, That the District of Columbia Bo; ird 
of Parole Had the Duty to Conditionally Release Appellant 
on June 19, 1949 and That Appellant Had No Choice in the 
Acceptance of the Terms of Such Release 

I. The Differences Between Conditional Release and Parole 

i 

Congress has deemed it advisable to create a federal 
parole system, 18 U.S.C. §$ 4201-7, and also to establish a 
procedure whereby a prisoner who shall have served the 
term of his sentence, less deductions for good conduct, shall 
be released subject to all the provisions of the federal 
parole laws until the expiration of his maximum term, 18 
U.S.C. $$ 4163-4164. 

Although Congress does require that a conditionally Re¬ 
leased prisoner shall be subject to the parole laws until his 
maximum term has expired, it is quite evident that the con- 



gressional intent was to place -such conditional releases in 
a category that is separate and distinct from parole. This ' 
Court in Story v. Rives, 68 App. D.C. 325, 97 F. 2d 182, cert, 
den. 305 U. S. 595, has effectively described the differences 
which exist between the mandatory conditional release pro¬ 
cedure and the discretionary parole system. In that case 
the Court said (68 App. D.C. at 329-330) : 


Appellant’s contention is based, apparently, upon the 
misconception that the procedure of conditional re¬ 
lease, created by that act (18 U.S.C.A. § 716b) is incor¬ 
porated into and made a part of the Federal parole 
procedure—in other words, that conditional release, 
following of the full term of the sentence, less deduc¬ 
tions for good conduct, is in fact parole. But it is not 
parole—any more than is probation or pardon, or the 
relaxed discipline of the honor camps maintained by 
the Attorney General. It is instead a new procedure 
of conditional release... 

As a matter of fact, in one of its most important 
characteristics, parole differs irreconcilably from the 
new procedure of conditional release. A prisoner is 
released on parole by the United States Board of 
Parole wholly as a matter of discretion when it is made 
to appear to said Board, from a report by the proper 
officers of any United States prison, or upon applica¬ 
tion by a prisoner for release on parole, “that there is 
a reasonable probability that such applicant will live 
and remain at liberty without violating the laws, and if 
[when] in the opinion of the board such release is not 
incompatible with the welfare of society . . .” 

On the other hand, prisoners who come out under the 
new procedure of conditional release after having 
served the maximum sentence less good conduct allow¬ 
ances, are those who have been rejected by the Parole 
Board as unsafe risks. . . Nevertheless, under the 
provisions of section 1 of the Act of March 3, 1875, 18 
U.S.C.A. § 710, such a prisoner is entitled to deductions 
from his sentence when his prison record “shows that 
he has faithfully observed all the rules and has not been 
subjected to punishment for infraction of prison regu¬ 
lations, and the duty to release him is mandatory ...” 


Any doubts concerning the mandatory nature of the 
conditional release procedure have been resolved by Con¬ 
gress in 18 U.S.C. § 4163, wherein it is clearly stated that 
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a prisoner “shall be released at the expiration of his term 
less the time deducted for good conduct.’’ This section, 
which must be construed together with 18 U.S.C. §4|164, 
clearly demonstrates the intent of Congress to protect the 
interests of prisoners who are eligible for release uijider 
the good conduct rules by compelling that they be released 
at the proper time. 

The rights of the appellant in the instant case are, there¬ 
fore, to be determined solely by the laws pertaining to the 
conditional release of prisoners confined in the penal insti¬ 
tutions of the District of Columbia and not by the parole 
laws for the District of Columbia. 

II. The Conditional Release Provisions Constitute the 

Applicable Law 

In 1932 a statute was enacted which provided that federal 
prisoners who were released on parole should continue on' 
parole until the expiration of the maximum term without 
deductions for good conduct. 4 

The situation was different with respect to the District 
of Columbia. Congress created a separate parole board 5 
with power in its discretion to release on parole a prisoner 
who had served his minimum sentence. However, ^uch 
parolees were to remain under custody and control “until 
the expiration of the maximum of the term or terms speci¬ 
fied in his sentence, less such good-time alloivance as i^, or 
may hereinafter be provided by law ...” (Italics 
plied.) D.C. Code (1940) § 24-204. 

Thus, at the time the criminal acts here involved 
committed by appellant, and at the time appellant 
sentenced, an obvious discrepancy existed between 

4 18 U.S.C. §§ 716, 716(a). The same act further provided that 
any prisoner who shall have served the term for which he was 
sentenced less deductions therefrom for good conduct shall ijipon 
release “be treated as if released on parole and shall be subject to 
all the provisions of law relating to the parole of United States 
prisoners ...” until the maximum term of his sentence shall Ijiave 
expired, 18 U.S.C. §716 (b). 

5 D.C. Code (1940) §24-209, providing that the federal parole 
board should no longer have jurisdiction over prisoners “confined 
in the penal institutions of the District of Columbia . . .” 

I 









federal parole laws and the parole laws for the District 
of Columbia. The differences were later resolved by the 
Act of June 6,1940, D.C.Code (1940) § 24-204, whereby the 
law for the District of Columbia was made to conform with 
the federal parole law. 

Appellant contends that upon his release on June 19,1949 
he became “as if ” he were a parolee under the District of 
Columbia parole laws in force at the time the criminal acts 
were committed. In effect, he claims that he should have 
been removed from the custody and control of the Board 
of Parole on the date of his release from prison because his 
good time allowances had then accrued. 

However, appellant was not released on parole and there¬ 
fore the provisions of the District of Columbia parole laws 
did not and do not apply to his release. Appellant was con¬ 
ditionally released on June 19, 1949 because he had served 
the maximum term prescribed by his sentence less his good 
time allowances and nothing is clearer than the fact that, 
under 18 U.S.C. §§ 4163-4164, the Board of Parole was com¬ 
pelled to release him on that date and that he must remain 
subject to the control of such board until the expiration of 
the maximum term of his sentence. 


III. The Conditional Release Procedure Is Not Ex Post 

Facto 

When appellant committed the criminal acts here in¬ 
volved the law provided that a prisoner who was subse¬ 
quently conditionally released was to remain under control 
until the expiration of the maximum term or terms specified 
in his sentence, 18 U.S.C. 716(b). When appellant was con¬ 
ditionally released on June 19,1949, Congress required that 
a prisoner who is conditionally released after June 29,1932 
remain subject to the parole laws until the expiration of the 
maximum term of his sentence, 18 U.S.C. § 4164.® 
Appellant was not released on parole. Consequently, his 
status has not been altered by the fact that the parole laws 
for the District of Columbia in effect at the time that the 
criminal acts were committed were subsequently amended 


6 For current law see note 2, supra. 


to forbid the deduction of good conduct allowances fifom 
the parole period, D. C. Code (1940) § 24-204. 

The statute providing for the conditional release of ap¬ 
pellant in 1949 does not impose a punishment in addition 
to that prescribed by existing law or establish punishment 
for acts antecedently done that were not punishable in the 
manner formerly prescribed, 15 Am. Jur. 165. Therefore, 
appellant has not been made to suffer the consequences; of 
an ex post facto law. 

IV. District of Columbia Board of Parole Has the Power to 
Conditionally Release Prisoners Within Its Juris¬ 
diction 

The question as to whether or not the District of Coliiim- 
bia board has been granted the power to conditionally 
release and subsequently control those prisoners who had 
served their maximum term or terms, less deductions for 
good conduct was answered affirmatively in Story v. Rives, 
supra, where the court said (68 App. D.C. at 327-328): 

A robbery committed in the District of Columbia is a 
crime against the United States, and, consequently, the 
offender comes within the provisions of the conditional 
release. 

In Gould v. Green, 78 App. D.C. 363,141F. 2d 533, the court 
again said (78 App. D.C. at 364-365): 

The sole question of the case is whether the District 
of Columbia Board has power under the law to impose 
conditions upon the release of a prisoner who jias 
served the full time of his sentence less deduction for 
good conduct, and in the event of violation of those 
conditions, to recommit him to serve out the balance of 
his term. 


. . . the new Board took up exactly where the old 
Board left off and, from the moment of their appoint¬ 
ment, the members of the new Board were immediately 
vested with all the powers possessed by the federal 
Board over District prisoners in District institutions. 





Consequently, there can be no doubt that the District 
of Columbia Board, upon its creation, by appointment 
of its members, was authorized to exercise the same 
powers over prisoners confined in District of Columbia 
penal institutions; even though the District Act did not 
in terms refer to conditional release of non-paroled 
prisoners. 

* • * • • 

This Court refused to reconsider the Gould case in In re 
Reedy 81 App. D.C. 310, 158 F. 2d 323 and again held that 
the District of Columbia Board has the authority to impose 
conditions or to exercise supervision over prisoners con¬ 
victed in the District of Columbia and thereafter released 
because of good conduct allowance. 

V. The District of Columbia Parole Board Is Empowered 
to Impose Conditions Upon Prisoners Given a Con¬ 
ditional Release and These Conditions Cannot Be 
Rejected 

Appellant maintains that the District of Columbia Board 
of Parole had no right to imprison him for a breach of a 
conditional release because, by his refusal to sign the cer¬ 
tificate of conditional release, he has been unconditionally 
released. However, the law is well settled that the statute 
establishing the conditional release procedure imposes a 
mandatory duty upon the prison officials and the Board of 
Parole to release a prisoner who has served the term pre¬ 
scribed in his sentence less deductions for good conduct 
allowances, and the law is equally well settled that such 
release must be made subject to certain conditions which 
cannot be rejected by the releasee. 18 U.S.C. §§ 4163-4164. 
Story v. Rives, supra; Gould v. Green, supra; Carroll v. 
Squier, 136 F. 2d 571, cert. den. 320 U.S. 793. 

In the Carroll case, supra, the appellant signed the cer¬ 
tificate of conditional release against his will. He main¬ 
tained, on appeal from a denial of an application for a 
writ of habeas corpus following a reconfinement for a vio¬ 
lation of the conditions of release, that he should be con¬ 
sidered to have remained in prison and to have served his 



term because the release was forced on him. The con it in 
upholding the lower court said (136 F. 2d, at 573): 

If the prisoner could have compelled his release; if 
the warden was under absolute duty to release him; 
and if the good conduct statute were a part of his 
sentence as entered, it follows that that part pf a 
prisoner’s punishment which was to be endured wi thin 
the prison walls had expired—had been served—and he 
was no longer compelled to remain in the penitentiary. 
His continued liberty, however, was contingent upon 
his good behavior 18 U.S.C.A. § 716b. If he committed 
and was convicted of an offense he lost his good con¬ 
duct pursuant to 18 U.S.C.A. § 713 and 716 b. 

But, the petitioner argues, there were conditions 
attached to his release to which he did not willingly 
agree. If the petitioner contends that he was privi¬ 
leged to remain in the penitentiary, that argument has 
been answered above, if he contends that he was en¬ 
titled to be unconditionally released, that suggestion 
has been ruled adversely by MacAboy v. Kleika, 
Marshall, D.C. Md., 22 F. Supp. 960. Besides the situ¬ 
ation is covered by Section 716b of 18 U.S.C.A. wpich 
provides that a releasee under Section 710 shall be 
treated as if released on parole and the releasee spall 
be subject to all provisions of law relating to pafole 
until the expiration of the maximum term of imprison¬ 
ment for which he was sentenced (citing Story v. RiVes, 
supra) ... 

Under ... 18 U.S.C.A. § 716(b) Carroll was subject 
to all of the provisions of law relating to parole uptil 
the expiration of the maximum term of imprisonment 
for which he was sentenced. The commission of Ithe 
second crime interrupted service of the sentence knd 
reduced the prisoner to the status of an escaped Con¬ 
vict. Anderson, Warden v. Cor all, 263 U.S. 193, 196, 
44 S.Ct. 43, 68 L. Ed. 247. . . . 

Appellant was entitled, as a matter of right under 18 
U.S.C. § 4163 to a conditional release on June 19,1949, and, 
pursuant to the terms of the same section, he could not re¬ 
fuse the mandatory release nor reject the conditions 
attached to it. He has been treated as a parolee in accord¬ 
ance with 18 U.S.C. § 4164 and he would have remained 
subject to such treatment until the expiration of the maxi¬ 
mum term of his sentence had he not violated the conditions 


of his release. Upon notice of the violation, the Board of 
Parole had the power to issue a warrant for retaking him 
and he has been properly reconfined. Costner v. United 
States, 180 F. 2d 892; Gould v. Green, supra; In re Reed, 
supra; United States v. Bare, supra, note 1; Carroll v. 
Squier, supra; Chcmdler v. Johnston, 133 F. 2d 139; Bowers 
v. Dishong, 103 F. 2d 464; Story v. Rives, supra. 

CONCLUSION 

Wherefore, it is respectfully submitted that the order of 
the District Court should be affirmed. 

Charles M. Irelah, 

United States Attorney. 
Joseph M. Howard, 

Lewis A. Carroll, 
Assistant United States 
Attorneys. 
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